
5094391-1  

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 
 
IN RE:       Lead Case No.:  12-30081-BKC-EPK 
 
CLSF III IV, Inc., et al.,    Chapter 7 
 
 Debtor.     (Jointly Administered) 
________________________________________/ 
 

TRUSTEE’S AMENDED MOTION FOR SUBSTANTIVE CONSOLIDATION 

OF THE JOINTLY ADMINISTERED BANKRUPTCY ESTATES AND 

MEMORANDUM OF LAW IN SUPPORT 

 
Trustee Deborah C. Menotte, (“Trustee”), by and through undersigned counsel, and 

pursuant to 11 U.S.C. § 105, files this Amended Motion seeking substantive consolidation of 

Debtor CLSF III IV, Inc.’s bankruptcy estate with that of:  (a) the bankruptcy estates of the 

thirty-two jointly administered bankruptcy estates of the affiliated Debtors (“Affiliated 

Debtors”): Behl Corporation, a Florida corporation; BGI 3 Life, Inc., a Florida corporation; BGI 

5 Life, Inc., a Florida corporation; BGI 6 Life, Inc., a Florida corporation; BGI XVII 

Corporation, a Florida corporation; BGI XX Corporation, a Florida corporation; CLSF I, Inc., a 

Florida corporation; CLSF VII, Inc., a Florida corporation; CLSF VIII, Inc., a Florida 

corporation; CLSF XIV, Inc., a Florida corporation, CLSF XL, Inc., a Florida corporation; CLSF 

XLI, Inc., a Florida corporation; CLSF XV, Inc., a Florida corporation; CLSF XVI, Inc., a 

Florida corporation; CLSF XVII, Inc., a Florida corporation; CLSF XX, Inc., a Florida 

corporation; CLSF XXI, Inc., a Florida corporation; CLSF XXII, Inc., a Florida corporation; 

CLSF XXIII, Inc., a Florida corporation; CLSF XXIX, Inc., a Florida corporation; CLSF XXV, 

Inc., a Florida corporation; CLSF XXXI, Inc., a Florida corporation; CLSF XXXV, Inc., a 

Florida corporation; Friedman TR Corp., a Florida corporation; LSF I, Inc., a Florida 

corporation; LSF III, Inc., a Florida corporation; LSF IV, Inc., a Florida corporation; LSF VI, 
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Inc., a Florida corporation; RPM Life, Inc., a Florida corporation; Ryan Trust Corporation, a 

Florida corporation; The Gluck TR Corp., a Florida corporation; and The Sinder TR Corporation, 

a Florida corporation; and (b) the non-debtor trust entities, (“Non-debtor Entities”): BGI I Life, 

Inc., a Florida corporation; BGI II Life, Inc., a Florida corporation; BGI VII Corp., a Florida 

corporation; BGI VIII Corporation, a Florida corporation; BGI IX Corp., a Florida corporation; 

BGI X Corp., a Florida corporation; BGI XI Corp., a Florida corporation; BGI XII Corp., a 

Florida corporation; BGI XIV Corp., a Florida corporation; BGI XV Corp., a Florida 

corporation; BGI XVI Corp., a Florida corporation; BGI XVIII Corp., a Florida corporation; BGI 

XIX Corporation, a Florida corporation; BGI XVIX Corp., a Florida corporation; BGI XXI 

Corp., a Florida corporation; BGI XXII Corp., a Florida corporation; BGI XXIV Corporation, a 

Florida corporation; BGI XXV Corporation, a Florida corporation; BGI XXVI Corporation, a 

Florida corporation; BGIF 18 UA Dated 2-1-2010; BGIF 19 UA Dated 2-1-2010; CLSF IX, Inc., 

a Florida corporation; CLSF XII, Inc., a Florida corporation; CLSF XVIII, Inc., a Florida 

corporation; CLSF XXX, Inc., a Florida corporation; CLSF XXXII, Inc., a Florida corporation; 

CLSF XXXIV, Inc., a Florida corporation; CLSF XXXVI, Inc., a Florida corporation; CLSF 

XXXVIII, Inc., a Florida corporation; CLSF XXXIX, Inc., a Florida corporation; CLSF XLII, 

Inc., a Florida corporation; CLSF XXXXII, Inc., a Florida corporation; CLSF XLIII, Inc., a 

Florida corporation; CLSF XXXXIII Corporation, a Florida corporation; CLSF XXXXIV, a 

Florida corporation; CLSF XXXXV Corporation, a Florida corporation; CLSF XXXXVI 

Corporation, a Florida corporation; LSF II, Inc., a Florida corporation; LSF V, Inc., a Florida 

corporation; MP XXVI, Inc., a Florida corporation; Peck Associates Palm Beach, LLC d/b/a 

Deborah C. Peck, P.A.; The LIP Corporation, a Florida corporation; The LIP II Trust 

Corporation, a Florida corporation; The LIP III Trust Corporation, a Florida corporation; CLSF 
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1A Corporation, a Florida corporation; CLSF 3-4 A Corporation, a Florida corporation; CLSF 3-

4 Corporation, a Florida corporation; CLSF 7 A Corporation, a Florida corporation; The 

Friedman Trust Corp., a corporation;  The Feyga Darmanyan Ins. Trust UA DATED 10-07; The 

Guberman Trust; The Guberman TR Corp., a Florida corporation; Hassan Joher Family 

Insurance Trust; The Hassan Joher Family Insurance National Trust Corporation, a Florida 

corporation; The Hassan Joher Insurance Trust; Joher Family Trust Dated 9-10-2010; The Joher 

Family Aviva Insurance Trust Corporation, a Florida corporation; The Ibrahim Radadi Trust 

Dated 2-3-2011; The Rabadi Life Insurance Trust, Ryan TR Corp., a Florida corporation; The 

Ribadi TR Corp., a Florida corporation; The Klara Rosenberg Insurance Trust Dated 8-19-2012; 

The Spector Trust UA Dated 4-27-2010; The Spector TR Corp., a Florida corporation; The 

Teichman Trust Corporation, a Florida corporation; The Teichman TR Corp., a Florida 

corporation; The Lundvall TR Corp., a Florida corporation; and The Martha Elliott Insurance 

Trust Corporation, a Florida corporation, while preserving for the Trustee the right to pursue 

avoidance actions and/or other causes of action on behalf of individual debtors or debtor 

subgroups.  In support, the Trustee states as follows: 

Preliminary Statement 

1. Substantive consolidation of the Debtor, the Affiliated Debtors and the Non-

debtor Entities (with the Affiliated Debtors, the “Sub Con Entities”, each a “Sub Con Entity”) is 

essential to the proper administration of the Debtor and the Affiliated Debtors’ bankruptcy cases.  

Through the testimony of Deborah Peck before this Court on August 24, 2012, as well as facts 

since garnered by the Trustee’s financial advisors, Kapila and Company through their extensive 

review of the Sub Con Entities’ financial documents and records, it is clear that substantial 

grounds exist to support substantive consolidation.    
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2. As will be discussed in greater detail below, the Sub Con Entities were started and 

operated by the same individual, Deborah C. Peck, who then operated them as though they were 

one entity.  Among other actions, Ms. Peck:  comingled investor funds in trust accounts; failed to 

maintain separate accounting by investor; utilized funds from one policy’s investors to (without 

authorization) pay the premiums of other policies; withdrew millions of dollars from the 

comingled funds accounts without investor knowledge or authorization; made payments to 

investors without explanation, and paid premiums on select policies while other policies lapsed 

(with, in some instances, investors continuing to pay premiums after their policy lapsed).  

Background 

3. Each of the Sub Con Entities began and was operated in a virtually identical way:  

Investors paid money into bank accounts established by Deborah C. Peck through her company, 

Deborah C. Peck, P.A., one of the Non-debtor Entities the Trustee is seeking to substantively 

consolidate.  Watershed, LLC and/or its principal, Dennis Moens (collectively, “Watershed”) 

would then use these funds to finance the purchase of life insurance policies by local providers in 

the United States that had licenses to buy and sell the policies.  At times, policies were purchased 

directly from individual insureds.  According to Ms. Peck, Watershed would then service and 

maintain the policies and open related escrow accounts.  See Transcript of August 24, 2012 

Hearing at 54-56.  

4. Watershed packaged the policies for sale by the marketing entity, Quality 

Investments, located in Holland.  The “package” was to include a reinsurance component.  

Quality Investments’ job was to obtain the reinsurance, then market and sell the policies to 

European investors as investments in life settlements funds.  Occasionally the “package” was set 

up even before the life insurance policy was actually purchased.  Provident Capital Indemnity 
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(“PCI”) was to provide the reinsurance component for each of the life insurance policies. See Id. 

generally at 55-67.  On January 19, 2011, the SEC filed a civil enforcement action and request 

for appointment of a receiver with regard to PCI.  On January 21, 2011, the court in the SEC 

action appointed a receiver for PCI. 

5. The investments sold by Quality Investments were organized into closed life 

insurance settlement funds under Dutch rules and law (the “CLSF Funds”), or bank guaranteed 

interest funds under Dutch rules and law (the “BGI Funds”), each with an agreement that 

governed the members’ involvement in that particular fund.  Id. at 69-70.   

6.   Although Watershed did not take actual title to most of the life insurance 

policies, it “sold” each of the policies to a separate Florida trust with Ms. Peck as the trustee of 

each trust.  As a result, over 55 separate trusts were formed, each of which at some point owned 

a policy.  According to Ms. Peck, the beneficiary of each individual trust was a CLSF Fund or 

BGI Fund in which foreign investors had purchased participation interests.  Id. at 69 

7. Watershed was the grantor and Ms. Peck was trustee for each of the Florida trusts.  

Id. at 58.   

8. Ms. Peck was an attorney admitted in New Jersey, but lived in Florida and, from 

2005 forward, worked as trustee for all of the trusts out of the same office in Florida.  Id. at 49. 

9. Ms. Peck was in charge of operating and administering escrow accounts and 

subaccounts purportedly in the name of Watershed, as grantor for each of the trusts.  Watershed 

had control over the accounts and would give her instructions “as to everything, including the 

payment of premiums, payment to providers for purchase of policies, payment to accountants 

that needed to be paid to care for the servicing of the trust” as well as payments for personal 
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items.  These payments also included “fees that were required for the maintenance and servicing 

of the policies.”  Id. at 73:3-8, 75:7-14. 

10. “There was never an escrow account set up with each individual investor.”  

“[T]here was never an effort made to create individual escrow accounts either with the particular 

fund or with particular investors.”  Id. at 75:21-25, 76:1. 

11. Ms. Peck would give notice to Watershed regarding when premium payments 

were due.  As payments came into the accounts, Peck would receive instructions from Watershed 

on how the funds were to be disbursed, including what premiums to pay and when to pay the 

insurance carriers.  No escrow accounts were ever set up for the benefit of individual funds or 

individual investors.  Id. at 73-76.   

12. Corporations (the Debtor and the Affiliated Debtors) were later created, allegedly 

for tax purposes, to own the policies, which were transferred from the Florida trusts to the 

corporations.  Each corporation was owned by the related trust, which became the sole 

shareholder, and the corporation signed a note in favor of the trust in the amount of the face 

value of the policy.   Each of the related trusts held all of the shares of the related corporation.  

See generally August 24 Transcript at 54-60. 

13. According to Ms. Peck, in 2012, Peck, purportedly concerned about the 

repercussions of a Dutch criminal investigation of Watershed and the PCI receivership, removed 

$20 million from the escrow accounts and wired the funds to Dubai.  There was no reconciliation 

regarding which policies and which trusts were affected by that transfer. 

14. After the arrests in Europe by Dutch authorities of Moens, Laan and their 

attorney, and the related freezing of the Watershed accounts, Peck faced what she termed a 

“crisis” - she was no longer receiving money from Watershed to pay the policy premiums.  The 
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administration of the policies was taken over by Admin QI (“QI”).  Peck began writing to the 

individual investors in the closed funds asking them directly for money to pay the premiums on 

the policies.  As she received the funds, she pooled them together, then used them as she deemed 

appropriate to pay premiums on policies on a “case by case emergency basis.  If a policy was 

being lapsed, that’s the policy that would be paid.”  Id. at 86-88, 96-97.   

15. According to Ms. Peck, “ever since this crisis, I have pooled the policies, and 

have pooled the investors, so that I’m working on behalf of all of the investors, not a splintered 

group of investors.”  Id. at 86:6-9.  Further, “[e]ver since the portfolio became a distressed 

portfolio, I was obligated to do what I needed to do to preserve the assets.  In order to preserve 

the assets I needed to collectivize the money that was coming in, and use that money on an 

emergency basis to pay premiums.”  Id. at 87:25 -88:5.   

Memorandum of Law 

This Court Has the Power to Order Substantive Consolidation of the Debtor and the 

Sub Con Entities 

 

16.  This case is ripe for substantive consolidation of the Debtor and the Sub Con 

Entities and this Court clearly has the power to order it.  Substantive consolidation is appropriate 

when “the economic prejudice of continued debtor separateness” outweighs “the minimal 

prejudice that substantive consolidation might cause.”  Eastgroup Properties v. Southern Motel 

Assoc., Ltd., 935 F.2d 245, 249 (11th Cir. 1991); In re Murray Industries, 119 B.R. 820, 829 

(Bankr. M.D. Fla. 1990).  Where, as here, there is a comingling of funds among entities, a 

disregard of corporate formalities, operations as if a single entity, significant financial and 

operational decisions being made by the same individual for all entities and arbitrary allocation 

of monies among the entities and to third parties, a case is clearly ripe for substantive 

consolidation.  See Murray Industries at 829-830. 
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17. As established by the Eleventh Circuit Court of Appeals in Eastgroup Properties, 

bankruptcy courts, by virtue of their general equitable powers, have the power to order 

substantive consolidation of multiple debtors.  Eastgroup Properties at 248.  “Consolidation 

involves the pooling of the assets and liabilities of two or more related entities; the liabilities of 

the entities involved are then satisfied from the common pool of assets created by consolidation.” 

Id.  “Substantively consolidating debtors’ claims simplifies the administration of interrelated 

bankruptcies by eliminating inter-company claims between related debtors and amalgamating 

duplicative clams ‘filed against related debtors by creditors uncertain as to where the liability 

should be allocated.’”  In re Pearlman, 462 B.R. 849, 853 (Bankr. M.D. Fla. 2012).   

18. The test for substantive consolidation requires a showing that “(1) there is 

substantial identity between the entities to be consolidated; and (2) consolidation is necessary to 

avoid some harm or to realize some benefit.”  Eastgroup Properties at 249.   “Once the 

proponent has made this prima facie case for consolidation, the burden shifts to an objecting 

creditor to show that (1) it has relied on the separate credit of one of the entities to be 

consolidated; and (2) it will be prejudiced by substantive consolidation.”  Id.  

19. The Eleventh Circuit suggested a number of factors that a proponent for 

consolidation could utilize to frame its argument, including the following factors outlined in In 

re Vecco Construction Industries, Inc.: 

a. The presence or absence of consolidated financial statements, 

b. The unity of interests and ownership between various corporate entities, 

c. The existence of parent and intercorporate guarantees on loans, 

d. The degree of difficulty in segregating and ascertaining individual assets 

and liabilities, 
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e. The existence of transfers of assets without formal observance of 

corporate formalities,  

f. The commingling of assets and business functions, and 

g. The profitability of consolidation at a single physical location. 

4 B.R. 407, 410 (Bankr. E.D. Va. 1980). 

20. In discussing the Vecco Construction factors and others that might be presented in 

support of substantive consolidation, the Eleventh Circuit stressed that they were only examples 

and that “[n]o single factor is likely to be determinative in the court’s inquiry.”  Eastgroup 

Properties at 250.  

21. Utilizing these factors, the Eleventh Circuit in Eastgroup Properties determined 

that the Chapter 7 trustee had presented sufficient evidence to establish a prima facie case for 

consolidation of the two debtor entities, GPH and SMA.  In evaluating whether consolidation 

was necessary to avoid some harm or to realize some benefit, the court noted certain factors that 

are also present here:  that GPH had probably paid some of the unsecured obligations of SMA 

without being contractually obligated to do so, that consolidation would help see to it that GPH’s 

creditors would not be harmed by that action, and that GPH’s creditors would benefit “because a 

larger portion of each of their claims will be paid than if consolidation did not occur - both 

because their claims would be paid from the larger pool of assets resulting from consolidation 

and because substantive consolidation eliminates claims that either debtor has against the other.”  

Id. at 251.    

22. Here, there is no denying the substantial identity between the Debtor and the Sub 

Con Entities and that consolidation is necessary both to avoid harm to individual entities and to 

realize a benefit to all.  This conclusion is supported by many of the Vecco Construction factors: 
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a. The financial records of the Debtor and each of the Sub Con Entities are in 

shambles and it would take significant time and money to unravel the 

finances at an individual level.  

b. The unity of ownership and interest between and among the Debtor and 

Sub Con Entities is clear – Peck operated and administered the Debtor, the 

Affiliated Debtors and each of the Non-Debtor Entities and their bank 

accounts. 

c. It would be extremely difficult as well as costly to the bankruptcy estates 

for the Trustee to segregate and ascertain the individual assets and 

liabilities of each Sub Con Entity. 

d. There were innumerable transfers of assets from various entities for the 

benefit of other entities without any observance of corporate or trust 

formalities.  

e. Indisputably, there was a continuous commingling of assets without a 

separate accounting for each entity, rendering it impossible to identify 

which funds belonged to which debtor and how those funds should be 

allocated to satisfy the claims by individual debtor. 

f. Substantive consolidation would avoid what would likely be substantial 

and costly litigation between and among the Debtor and the Sub Con 

Entities.  

Chapter 7 Trustees May Seek and Obtain Substantive Consolidation 

23. As did the Eleventh Circuit in Eastgroup Properties, bankruptcy courts in Florida, 

Georgia and elsewhere have recognized the ability of a chapter 7 trustee to seek and obtain 
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substantive consolidation.  See In re MMH Automotive Group, LLC, 400 B.R. 885 (Bankr. S.D. 

Fla. 2008)(ordering substantive consolidation of separate chapter 7 estates); In re Maxxis Group, 

Inc., 2009 WL 6527594 (Bankr. N.D.Ga. 2009)(authorizing substantive consolidation of chapter 

7 debtor estates); In re Creditors Service Corp., 195 B.R. 680 (Bankr. S.D. Ohio 

1996)(approving substantive consolidation of chapter 7 debtor with non-debtor entities).   Each 

of these cases had elements present here.  

24. In MMH Automotive, the chapter 7 trustee sought, and the court approved, the 

substantive consolidation of three chapter 7 bankruptcy cases where, as here, there had been 

transfers of valuable assets from one entity to other debtor entities (both owned and controlled by 

the same person) for little or no consideration.   

25. In Maxxis Group, factors in support of the trustee’s successful effort to obtain 

substantive consolidation of five chapter 7 debtor cases also ring true here:  the debtors’ financial 

records were “in disarray and incomplete” and the debtors all operated out of one office “without 

a conventional accounting system.”  2009 WL 6527594, * 2.   

26. In Creditors Service Corp., the court, at the conclusion of an adversary filed by 

the chapter 7 trustee, approved the substantive consolidation of a corporate chapter 7 debtor with 

several non-debtor entities, as well as the individual who owned and controlled all of the entities.  

Among the numerous factors considered by the court, were several that apply to the case at bar: 

the financial affairs of the entities and the individual were interdependent, there were numerous 

financial transactions between and among the individual, the debtor and the non-debtor entities, 

there were fraudulent transfers between and among the debtor and the non-debtor entities, and all 

operated out of the same building and shared the same computer system and phones.   

 

Case 12-30081-EPK    Doc 415    Filed 07/23/13    Page 11 of 23



5094391-1  12

This Court May Authorize the Substantive Consolidation of the Debtor with Non-debtor 

Entities 

 

27. While the Trustee recognizes there is a split of authority as to whether a 

bankruptcy court has the authority to substantively consolidate non-debtors’ assets and liabilities 

into a bankruptcy debtor’s estate, it has been approved by bankruptcy courts in the Southern 

District of Florida and elsewhere, including the court in In re S & G Financial Services of South 

Florida, Inc., 451 B.R. 573 (Bankr. S.D. Fla. 2011), whose analysis is particularly helpful.  

28. In S & G Financial, the Chapter 7 trustee filed an adversary proceeding seeking to 

substantively consolidate the debtor with two non-debtor entities.  The considerations in support 

of the trustee’s arguments are similar to the factors present here, including the transfer of assets 

between the debtor and the non-debtors without observing corporate formalities, the comingling 

of assets and business functions between the debtor and the non-debtors, and the debtor and non-

debtors having a sole common principal, owner and manager.  As a result, the S & G Financial 

trustee argued that equity dictated their consolidation. 

29. In rendering its decision, the S & G Financial court addressed the split among 

courts regarding substantive consolidation of debtor and non-debtor entities. It noted that, while 

the Ninth Circuit in Bonham v. Compton (In re Bonham), 229 F.3d 750 (9th Cir. 2000) was the 

only federal circuit to hold that a court could order substantive consolidation of such entities, 

there was full support for that holding to be found in the Supreme Court’s decision in Sampsell v. 

Imperial Paper and Color, Corp., 313 U.S. 215 (1941), “[t]he seminal case on substantive 

consolidation.” Id. at 580.  In Sampsell, the Supreme Court held that a bankruptcy referee 

properly ruled that the property of a non-debtor corporation was property of the bankruptcy 

estate of its debtor principal shareholder, noting that “mere legal paraphernalia will not suffice to 

transform into a substantial adverse claimant a corporation whose affairs are so closely 
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assimilated to the affairs of the dominant stockholder that in substance it is little more than his 

corporate pocket.”  Id., quoting Sampsell at 218.   

30. The S & G Financial court, referencing cases cited by the non-debtor defendants 

who argued against substantive consolidation in the underlying adversary proceeding, explained 

that the courts in those cited cases viewed “the application of the substantive consolidation 

remedy over non-debtors as an impermissible use of the court’s equitable power to take 

jurisdiction over a non-debtor without express statutory authority to do so.”  The S & G court 

disagreed: 

Conflating jurisdiction with power obscures the issue.  The Eleventh Circuit, as 
well as many other circuit courts, has recognized that a bankruptcy court’s 
jurisdiction over non-debtors can be quite broad.  In Miller v. Kemira, Inc. (In re 

Lemco Gypsum, Inc.), 910 F.2d 784, 788 (11th Cir. 1990), the court held that the 
bankruptcy court has jurisdiction over any proceeding relating to bankruptcy if 
“the outcome of the proceeding could conceivably have an effect on the estate 
being administered in bankruptcy.”  Moreover, “the proceeding need not 
necessarily be against the debtor or the debtor’s property.”  Id. at 788.   
 

Id. at 582-583.   

31. The bankruptcy court correctly concluded:  

[C]onsistent with the directive of Sampsell, it is well within this Court’s 

equitable powers to allow substantive consolidation of entities under 

appropriate circumstances, whether or not all of those entities are debtors in 

bankruptcy.  Moreover, this Court holds that this Court has jurisdiction over 
non-debtor entities to determine the propriety of an action for substantive 
consolidation insofar as the outcome of such proceeding could have an impact on 
the bankruptcy case.  
 

Id. at 582 (emphasis added).  

32. In its opinion, the S & G Financial court emphasized the numerous other courts, 

including bankruptcy courts in Florida and Georgia, that had expressly recognized a bankruptcy 

court’s ability to substantively consolidate a debtor with a non-debtor entity, including In re 

Alico Mining, Inc., 278 B.R. 586 (Bankr. M.D. Fla. 2002), Munford, Inc. v. TOC Retail, Inc., (In 
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re Munford, Inc.), 115 B.R. 390 (Bankr. N.D. Ga. 1990), Simon v. New Center Hospital (In re 

New Center Hospital), 187 B.R. 560 (E.D. Mich. 1995), White v. Creditors Service Corp. (In re 

Creditors Service Corp.), 195 B.R. 680 (Bankr. S.D. Ohio 1996), and Bracaglia v. Manzo (In re 

United Stairs Corp.), 176 B.R. 359 (Bankr. D.N.J. 1995). 

33. In Munford, the debtor sought to substantively consolidate the estate’s assets with 

those of two other non-debtor corporations.  The bankruptcy court looked to Sampsell for a 

foundation, through the Supreme Court’s affirmance of the bankruptcy referee’s decision to 

bring the property of a non-debtor ‘alter ego’ corporation into the debtor’s bankruptcy estate.  In 

denying the non-debtor entities’ motion to dismiss the debtor’s complaint for substantive 

consolidation, the Munford court recognized that,  

substantive consolidation may be based on a finding that it would be more 
equitable to all of the parties to allow consolidation under the circumstances of 
the case by showing that the affairs of the entities are inextricably intertwined or 
that creditors dealt with them as a single economic unit, and does not require a 
finding of fraud or intent to hinder, or delay creditors. 
 

  Id. at 394 (internal citations omitted).  The Munford court further reasoned that substantive 

consolidation 

must be predicated upon the estate’s right to property in the hands of someone 
else.  That right is created by Bankruptcy Code § 541, however, which provides 
that property of the estate includes all legal and equitable interests of the estate 
and § 542, which requires that all estate property must be turned over to the 
trustee.  Substantive consolidation is essentially a complex turnover proceeding 
because the debtor is asking the nondebtor affiliated entity to bring into the estate 
assets in which the debtor asserts an unseparable interest.  As long as the debtor 
can satisfy the pleading requirements of substantive consolidation . . . then the 
debtor has correctly invoked its legal rights under these Code sections.  
 

Id. at 398.  

34. In Alico Mining, the bankruptcy court, agreeing with Munford, recognized 

substantive consolidation as an alternative means to bring a non-debtor’s assets into a debtor’s 

Case 12-30081-EPK    Doc 415    Filed 07/23/13    Page 14 of 23



5094391-1  15

estate.  278 B.R. at 588-589.    In support, it was argued by the creditor who filed the motion that 

both the debtor and non-debtor were controlled and dominated by the same individual and that 

individual determined what to do with the funds generated under an agreement for purchase of 

mining rights between the debtor and non-debtor.  The bankruptcy court determined that it had 

the power to grant the requested relief under its general equitable powers.   

35. Here, as with S & G Financial and the other cases cited above, equity demands 

substantive consolidation of the Non-debtor Entities with the Debtor and the Related Entities.  

The Non-debtor Entities are inextricably entwined in every aspect with the Debtor entities and 

there is no other rationale or equitable means to untangle the financial quagmire that faces the 

Trustee and this Court without bringing the Non-debtor Entities into the mix.  

This Court Can Order Substantive Consolidation Subject to Specific Limitations and/or 

Preserving Particular Rights  

 

36. The Trustee submits that substantive consolidation in this case would be 

ineffective unless the Court’s order approving substantive consolidation also preserved the 

Trustee’s avoidance powers as well as causes of action against third parties on behalf of 

individual debtors or subgroups of the Sub Con Entities.  Among the Trustee’s targeted sources 

of recovery for the bankruptcy estates are purchasers of several of the policies sold by Ms. Peck 

in the few months prior to the bankruptcy.  There are other litigation targets as well.  Preserving 

the Trustee’s ability to pursue these litigation claims on behalf of particular debtor entities would 

provide substantial benefit to the Debtor and all the Sub Con Entities. 

37. This Court has the authority to order substantive consolidation of the Debtor and 

Sub Con Entities subject to certain limitations, conditions and/or the preservation of particular 

rights.  For example, in In re Giller, 962 F.2d 796 (8th Cir. 1992), the Eighth Circuit affirmed the 

bankruptcy court’s ruling ordering the substantive consolidation of an individual debtor with six 
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corporations in which he was the sole or majority shareholder, but specifically preserving the 

trustee’s avoidance powers as to any transfers made by any of the debtors to third parties for the 

benefit of other debtors.  In that case, the individual had abused corporate form and caused the 

corporations to make transfers that could be subject to fraudulent transfer litigation.  Only one of 

the corporate entities had any assets, and those assets were needed to fund the litigation.  As 

explained by the Eighth Circuit: 

We recognize that substantive consolidation normally would eliminate the 
justification for the exercise of the trustee’s avoidance power.  Nonetheless, the 
bankruptcy court retains the power to order less than complete consolidation.  
Here, eliminating the trustee’s avoidance power after consolidation would also 
eliminate the very reason for ordering consolidation in the first place, that is, to 
obtain the funds required to recover transferred assets.   
 

Geller at 799.  

38. Similarly, the Ninth Circuit in Bonham, a Ponzi scheme case, affirmed the 

bankruptcy court’s substantive consolidation of the debtor’s estate with two non-debtor 

corporations, while specifically preserving the trustee’s avoidance powers. “Absent express 

preservation of the trustee’s avoidance power, an order of substantive consolidation would 

ordinarily eliminate that power.”  Bonham at 768.  The Ninth Circuit recognized that “the 

bankruptcy court has the power, in appropriate circumstances, to order less than complete 

substantive consolidation, or to place conditions on the substantive consolidation, including the 

preservation of avoidance claims by the formerly separate estates.”  Bonham at 769 (internal 

quotations and citations omitted).  See also Creditors Service Corp.(approving chapter 7 trustee’s 

request for substantive consolidation of chapter 7 debtor with an individual and non-debtor 

entities subject to numerous special limitations and requirements); and In re Deltacorp, Inc., 179 

B.R. 773, 777 (Bankr. S.D.N.Y. 1995)(recognizing noting that the court was “afforded a good 

deal of discretion in constructing its order of substantive consolidation” and retained “the power 
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to order a less than complete consolidation, preserving avoidance claims by the formerly separate 

entities.)   

39. In the case at bar, preserving the Trustee’s right to bring claims and/or causes of 

action held by individual debtors or funds, or subgroups of same, might well lead to recoveries 

that would benefit all entities and help equalize the glaring inequities created by Deborah Peck’s 

indiscriminate usage of monies comingled in trust accounts.     

40. Moreover, no creditors can prove prejudice should this Court grant the relief 

sought herein:  while creditors may attest that they relied on the individual credit of the Debtor or 

one of the Sub Con Entities, what they actually relied on were the representations of Peck and 

others, which did not legitimately reflect the credit (if any) of individual entities.  Based on 

Peck’s testimony, all funds were combined in the same accounts with monies being paid out 

without regard to the source of the funds.  Hence, while creditors may have assumed a certain 

value was attributed to certain individual affiliated entities, that perceived value was, in fact, 

illusory. 

41. Furthermore, no creditors can validly attest that they will be prejudiced by 

substantive consolidation.  The only viable means to address the creditors of the Debtor and the 

Affiliated Debtors is through substantive consolidation.  The only prejudice to creditors here 

would be to deny that relief. 

Conclusion 

 Based on the foregoing, the Trustee submits that the Court, under its equitable powers, 

has the authority to substantively consolidate the Debtor with the Sub Con Entities while 

preserving the Trustee’s avoidance powers and right to pursue claims and/or litigation against 

third parties on behalf of individual Sub Con Entities or subgroups. 
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 WHEREFORE, the Trustee respectfully requests that this Court enter an order: (i) 

substantively consolidated the bankruptcy estates of the Debtor and the Sub Con Entities, (ii) 

preserving the Trustee’s avoidance powers and right to pursue claims and/or litigation against 

third parties on behalf of individual Sub Con Entities or subgroups, and (iii) granting such other 

and further relief as the Court deems just and proper. 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was served on this 
23rd day of July, 2013, via electronic transmission through the Court’s CM/ECF system upon all 
parties on the attached CM/ECF Service List, and via first class, U.S. Mail upon all creditors and 
interested parties on the attached Service List, to the extent that such parties were not already 
served electronically through the Court’s CM/ECF system. 
 

Respectfully submitted,      

BERGER SINGERMAN LLP     
Attorneys for the Trustee     
350 E. Las Olas Boulevard, Suite 1000   
Fort Lauderdale, FL 33301     
Tel. (954) 525-9900      
Fax (954) 523-2872      

        
By:   /s/   Leslie Gern Cloyd    

Leslie Gern Cloyd     
Florida Bar No. 303305 
lcloyd@bergersingerman.com 
Deborah B. Talenfeld 
Florida Bar No. 948004 
dtalenfeld@bergersingerman.com 
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CM/ECF SERVICE LIST 

• Michael E. Baum mbaum@schaferandweiner.com, jburns@schaferandweiner.com  
• Eyal Berger eyal.berger@akerman.com, jeanette.martinez@akerman.com  
• Daniel F Blanks dblanks@mcguirewoods.com, 

aabbott@mcguirewoods.com;WTravis@mcguirewoods.com;sfox@mcguirewoods.com  
• Jacqueline Calderin jc@ecclegal.com, 

bankruptcy@ecclegal.com;nsocorro@ecclegal.com;ecala@ecclegal.com;jbetancourt@ec
clegal.com;parboleda@ecclegal.com  

• Robert P. Charbonneau rpc@ecccounsel.com, 
nsocorro@ecclegal.com;ecala@ecclegal.com;bankruptcy@ecclegal.com;jbetancourt@ec
clegal.com;parboleda@ecclegal.com  

• Leslie Gern Cloyd lcloyd@bergersingerman.com, 
kgoins@bergersingerman.com;mnewland@bergersingerman.com;efile@bergersingerma
n.com;kbeck@bergersingerman.com  

• Leslie Gern Cloyd lcloyd@bergersingerman.com, 
kgoins@bergersingerman.com;mnewland@bergersingerman.com;efile@bergersingerma
n.com;kbeck@bergersingerman.com  

• Brett A Elam belam@brettelamlaw.com, 
info@brettelamlaw.com;jane@brettelamlaw.com;amanda@brettelamlaw.com  

• Heidi A Feinman Heidi.A.Feinman@usdoj.gov  
• Julianne R. Frank fwbbnk@fwbpa.com, jrfbnk@gmail.com  
• Andrew Fulton IV andrew@kelleylawoffice.com, 

ecf@kelleylawoffice.com;kristin@kelleylawoffice.com;brittany@kelleylawoffice.com;ly
ndia@kelleylawoffice.com  

• Elan A Gershoni EGershoni@ecclegal.com, 
ecala@ecclegal.com;nsocorro@ecclegal.com;bankruptcy@ecclegal.com;jbetancourt@ec
clegal.com;parboleda@ecclegal.com  

• Daniel L. Gold dgold@ecccounsel.com, 
bankruptcy@ecclegal.com;nsocorro@ecclegal.com;ecala@ecclegal.com;jbetancourt@ec
clegal.com;parboleda@ecclegal.com  

• Andrew R Herron aherron@herronortiz.com, ndrubin@herronortiz.com  
• Brian J Lechich blechich@herronortiz.com  
• Deborah Menotte menottetrustee@gmail.com, FL43@ecfcbis.com  
• Michael H Moody mmoody@bergersingerman.com, 

efile@bergersingerman.com;bwalter@bergersingerman.com  
• Michael H Moody mmoody@bergersingerman.com, 

efile@bergersingerman.com;bwalter@bergersingerman.com  
• Office of the US Trustee USTPRegion21.MM.ECF@usdoj.gov  
• Leslie S. Osborne rappaport@kennethrappaportlawoffice.com  
• Kenneth B Robinson krobinson.ecf@rprslaw.com  
• David R Rothenstein drr@ecclegal.com, 

nsocorro@ecclegal.com;ecala@ecclegal.com;bankruptcy@ecclegal.com;jbetancourt@ec
clegal.com;parboleda@ecclegal.com  
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• Bradley S Shraiberg bshraiberg@sfl-pa.com, dwoodall@sfl-pa.com;vchapkin@sfl-
pa.com;lrosetto@sfl-pa.com;scusack@sfl-pa.com;blee@sfl-pa.com 
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A. Oostwouder  
Jewel DYK 1A 
1759-JC Callaht 300G 
The Netherlands 
 

 A.J.M. Van Hoek, et al.  
c/o Julianne R Frank, Esq 
Frank, White-Boyd, P.A. 
11382 Prosperity Farms Rd #230 
Palm Beach Gardens, FL 33410 

 A.M. Giltjies  
Benedenweg 134 
1834 AM Sint Pancras 
Netherlands 
 

AdminQI  
Wassenaarseweg 75 - 356C 
2223 LA Katwijk 

 Alexander Gevaerts, et al. 
c/o Daniel L. Gold, Esq. 
Ehrenstein Charbonneau Calderin 
501 Brickell Key Drive, Suite 300 
Miami, FL 33131 

 Andre Limpens  
Schaapherd FR 4 
3934 CK Lfusden 
Netherlands 
 

Andre Martin Giltjes  
Benedam Way 13u 
1834 AM 
Saint Pencuas, Netherlands 
 

 Anthonie H. Wesdorp  
Weijpoort 24 
2415 BW Nieuwerbrug 
Netherlands 
 

 Antoon Biemans  
HURKSKE 7 
5469 PJ ERP 
Netherlands 
 

B.H.Ripping-Drapers  
Overgauwseweg 48 
2641 NG Pijnacker 
The Netherlands 
 

 Bakkie Leut Ltd.  
Wassenaarseweg 140 
2223 LD Katwijk ZH 

 BGI XVII Corp., et al.  
128 Victoria Bay Court 
Palm Beach Gardens, FL 33418 

Brett A Elam Esq. 
105 S Narcissus Ave # 802 
West Palm Beach, FL 33401 

 CJ Fierloos  
DORPSZICHT 23 
4414 BL WAARDE 
Netherlands 
 

 Clifford Chance  
31 West 52nd Street 
New York, NY 10019-6131 

CLSF III IV, Inc., et al.  
Attn.: Deborah Peck 
631 North U.S. Highway 1 
Suite 303 
North Palm Beach, FL 33408 

 CLSF XXXIV Stichting Closed Life 
Settlements, et al. 
301 North US Highway One 
Suite 303 
North Palm Beach, FL 33408 
 

 Cornelius Ripping  
Overgauwseweg 48 
2641 NG Pijnacker 

Netherlands 

Daniela Ribeiro  
2246 Quail Ridge S. 
Palm Beach Gardens, FL 33418 

 Deborah Menotte, Trustee 
P.O. Box 211087 
West Palm Beach, FL 33421-1087 

 Douwe Tigchelaar  
Het Root 7 
52 gb NW Esch 
Netherlands 
 

Elhamo Beheer B.V.  
LHM van Oudenaarde 
Bergweg 8 
NL 3g56 BJ LEFRSUM 
 

 Eva K. Hasenhuttl  
24 Governor's Court 
Palm Beach Gardens, FL 33418 

 Gerke Schutte  
c/o Kenneth B. Robinson, Esq. 
Rice Pugatch Robinson & Schiller, P.A. 
101 N.E. Third Avenue, Suite 1800 
Ft. Lauderdale, FL 33301 

Gijsbert Broere  
Parcivalring 491 
5221 LK '5-Hertogenbosch 
Netherlands 
 

 Hendrik Joosten  
Begynenweide 2 
1967 HG Heemsuerk 
The Netherlands 
 

 Henk Wernsen  
Rederskamp 1 
6874 Wolfheze 
The Netherlands 
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HR D Tigchelaar & MW A Speelpenning  
Het Root 7 
52 gb NW Esch 
Netherlands 

 Ida de Reus-Oosterhuis  
Kerkbuurt 52 
9265 LT Suawoude 
Netherlands 
 

 Impeckt B.V. / H.J. Pekelharing  
Van Ravesteijnerf 443 
3315DT Dordrecht 
The Netherlands 
 

Jacobus P.M. de Groot  
Bruine Kolk 23 
2490 Balen 
Belgium 
 

 Jennerfer Kim Kultwaard  
Bovenweg 4 
1834 CE Sint Pancras 
Netherlands 
 

 Jhr. J. M. de Jonge  
Huijgenslaan 26 
3818 WC Amersfoort 
The Netherlands 
 

Johanna Stoop  
Oudestraat 11 
5421 WB Gemert 

 John Boot  
Torenlaan 55 B 
1251 HH Laren nh 
Netherlands 
 

 Jonathon Polter, et al. 
c/o Shraiberg, Ferrara & Landau, P.A. 
2385 NW Executive Center Dr. 
Suite 300 
Boca Raton, FL 33431 

Jos van den Broek, c/o Karin van den Broek 
Meieindseweg 
5738 CB Mariahout 
The Netherlands 
 

 Maarten Stoltz  
Wassenaarseweg 140 
2223LD Katwijk 
The Netherlands 
 

 Maatschap QI Collectief  
Walstraat 32 
B-2070 
Zwijndrecht 
BELGIUM 

Maikel Bongers  
W. Alexanderlaan 10 
5664 An Geldrop 
The Netherlands 
 

 Marc Vandoorne  
Egemstraat 104 
B-8740 
Pittem 
BELGIUM 

 Markus Johannes  
De Pan 17 
5527 JC 
Hapert, Netherlands 
 

Markus Rijkers  
De Pan 17 
5527 JC Hapert 
The Netherlands 
 

 Michael L. Glaser, LLC  
1720 South Bellaire Street 
Suite 607 
Denver, CO 80222 
 

 Michael Steinrotter  
Ulrich-von-Thurheim-Weg2 
D-86637 Wertingen 

Mildred A.H. Ortmans  
Keltenhof 8 
B-3621 
Lanaken 
BELGIUM 

 Nicolaas Ploeg  
Moerverweg 42 
1834 ER Snt. Pancras 
The Netherlands 
 

 Office of the U.S. Trustee 
51 S.W. First Avenue 
Room 1204 
Miami, FL 33130 
 

P.A. Bruikstens  
Bosrand 144 
5665 ET Geldrop 
Netherlands 
 

 Paulus Alsemgeest  
Grafwegen 35 
6562 KG Groesbeek 
The Netherlands 
 

 Peten Dirk  
Mastenstkaat 91 
2400 MCL 
Belgium 
 

Peter H.M.A. Ortmans  
Doornstraat 2 
B-3630 
Maasmechelen 
BELGIUM 

 Robert Schouten  
Jachtlaan 2 
3958EJ Amerongen 
The Netherlands 
 

 Sage Systems, LLC  
3741 NE 60th Court 
Silver Springs, FL 34488 
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Salescoach B.V.  
Watertuin 18 
3648GC WILNIS 

 Simon Duif  
Benedenweg 120 
1834 AM St. Pancras 
Netherlands 
 

 Simon Valkenburg  
Keakewyknas 
3904 TD Veenendaal 
The Netherlands 
 

Soneet R Kapila  
Kapila & Company 
1000 S Federal Highway, Ste.200 
Fort Lauderdale, FL 33316 
 

 Stichting Participantenbelangen QI  
c/o Andrew Herron, Esq 
1401 Brickell Ave., Suite 840 
Miami, FL 33131 
 

 TAME Software & Consulting  
P.O. Box 1664 
Livingston, NJ 07039 

TD Bank, N.A.  
McGuireWoods LLP 
c/o Daniel F Banks 
50 N Laura St #3300 
Jacksonville, FL 32202 

 Tjeerd Nauta, HR T A B Nauta  
Jan van Ruusbroeclaan 4 
2343 JL Oegstgeest 
The Netherland 
 

 Vantongerloo M.L.L.  
Merelstraat 26 
B 2440 Geel 
Belgium 
 

W. Cortvriendt  
Urb. Altos de los Monteros, Calle Hiedro 
29603 Marbella, Spain 

 WHP Hendriks  
Hamelendyk 9 
5541 RA Reusel 
The Netherlands 
 

 Wilhelmus Albertus Arendsen  
Filarsriweg 27 
1062 VA Bergen 
The Netherlands 
 

Wormwood Beheer BV  
P.T.M. Alsemgeest 
Grafwegen 35 
6562 KF Gruesbeek 
Netherlands 

 YF Martinus Duif  
Benedenweg 148 
1834 AM St. Pancras 
Netherlands 
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